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QUESTIONS PRESENTED 


1. Can a trial court, consistently with due process, sus- 
tain plaintiffs’ attempt to serve a foreign corporation with 
process when it appears that that corporation’s only con- 
tact with the District of Columbia was that its products 
were sold here by a separate and independent corporation 
with respect to which the foreign corporation had no re- 
lationship or control? 


2. Is Title 13-103, District of Columbia Code, 1961 Edi- 
tion, constitutional when interpreted to permit service of 


process upon a foreign corporation not in fact ‘‘doing busi- 
ness’’ in the District? 


3. Is the president of a corporation doing business as a 
manufacturers’ representative for various manufacturers 
the ‘‘agent’’ for one of the firms from which purchases are 
made within the contemplation of Title 13-103, District of 
Columbia Code, 1961 Edition? 
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No. 16,918 
A. P. peESanno & Son, Inc., Appellant, 
v. 


Mary Gracr Brown, Maurice C. Brown, Jr., and 
Cotonrat Homes, Inc., Appellees. 


No. 16,919 
A. P. peSanno & Son, Inxc., Appellant, 
v. 


Donna Exarxe Wooster, Matcome Lee Wooster, Jr., and 
CotoniaL Homes, Inc., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the United States District Court for 
the District of Columbia was invoked pursuant to the pro- 
visions of Title 11-305, 306, District of Columbia Code, 1961 
Edition. Plaintiffs attempted to obtain jurisdiction over 
defendant, A. P. deSanno & Son, Inc., a foreign corpora- 
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tion, by virtue of Title 13-103, District of Columbia Code, 
1961 Edition. 


Although in appellant’s view plaintiffs failed to sustain 
their burden of showing that service was properly effected, 
the trial court denied appellant’s motions to quash service 
of process (J.A. 9, 12) by its orders dated March 2, 1962. 
(J.A. 26, 27) The trial court then certified that a con- 
trolling question of law was involved as to which there is 
substantial ground for difference of opinion (J.A. 26, 27), 
and this Court granted leave to appeal. (J.A. 29) This 
Court has jurisdiction pursuant to the provisions of Title 
28, U.S.C.A. $ 1292 (b). 


STATEMENT OF CASE 


Proceedings below: 


Appellant contends that the trial court erred in denying 
its motions to quash service of process’ and thereby as- 
serted its jurisdiction over a foreign corporation improp- 


erly and in violation of the due process clause of the Fifth 
Amendment. 


In the complaints? for breach of warranty and negligence 
which were filed December 4, 1961 (J.A. 1, 5), A. P. 
deSanno & Son, Inc., was a named defendant, however, its 
address was not listed in either of the complaints or sum- 
monses and, instead, there was the notation ‘‘Serve: 
William F. Holtzman, 3424-18th Street, N.E., Washington, 
D.C.’? When this attempted service of process was brought 
to the attention of appellant it filed, on January 15, 1962, 


1The same problems arose in Civil Action Nos, 3884-61 and 3885-61 and 
the cases were consolidated by order of this Court dated April 5, 1962. 
(J.A. 29) 


2 Plaintiffs were allegedly injured on June 20, 1961 when, they claim, a 
concrete grinder and wheel shattered, injuring two employees, Plaintiffs are 
clearly entitled to Workmen’s Compensation benefits, however, in addition, 
filed actions against the employer’s supplier, W. T. Weaver & Sons, Inc., and 
against the manufacturer, appellant herein. (J.A. 1, 5) 
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its motions to quash service of process contending (1) that 
W. F. Holtzman was not its agent; (2) that it was not 
“*... doing business in the District . . .”? so as to be subject 
to service of process here; and (3) that it had not author- 
ized anyone to accept service of process on its behalf in the 
District of Columbia. (J.A. 9, 12) These motions were 
denied. (J.A. 26, 27) Although this ruling was inter- 
locutory, the trial court certified that its orders involved 
a controlling question of law as to which there is substan- 
tial ground for difference of opinion and this Court granted 
leave to appeal. (J.A. 29) 


Facts: 


The motions to quash service of process were fully briefed 
and argued and ample opportunity was afforded plaintiffs 
to advance any relevant material which would support the 
view that A. P. deSanno & Son, Inc., was subject to service 
of process in the District of Columbia. No such evidence 
was advanced for the simple reason that none exists. 


The trial court’s decision was based upon the affidavits 
of (1) Samuel A. Jervis, President of A. P. deSanno & Son, 
Inc., dated January 12, 1962 (J.A.10); (2) W. F. Holtzman, 
President of W. F. Holtzman Company, Inc., dated January 
31, 1962 (J.A. 16), as supplemented by his second affidavit 
dated February 13, 1962 (J.A. 24); (3) J. Bryce Weaver, 
President of W. T. Weaver & Sons, Inc., dated J anuary 30, 
1962 (J.A. 18); and (4) Ellsworth L. Halverson, Presi- 
dent of Colonial Homes, Ince., plaintiffs’ employer, dated 
February 6, 1962. (J.A. 25) 


It was uncontradicted that appellant is a Pennsylvania 
corporation; which has never qualified to do business in the 
District of Columbia; which has no employee regularly 
stationed in the District of Columbia for any purpose; 
which does not make sales to persons in the District except 
by orders or contracts taken and consummated in Phoenix- 
ville, Pennsylvania; which ships its products in interstate 
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commerce; which has no physical facilities in the District; 
and which has never authorized anyone to accept service 
of process on its behalf. The affidavit further establishes 
that the foreign corporation makes no deliveries in Wash- 
ington, D.C., and has no warehouse, display room, office, 
bank account, telephone or any other contact with the Dis- 
trict of Columbia. (J.A. 10, 11) 


W. F. Holtzman testified that he did not accept service 
of process for A. P. deSanno & Son, Inc. and that he was 
not authorized to do so. He stated that his only contact 
with appellant was in connection with his duties as Presi- 
dent of the Maryland corporation, W. F. Holtzman Com- 
pany, Ine., which has no connection with appellant, ze., no 
common shareholders, officers or directors, and which op- 
erates, independently, a manufacturers’ representative’s 
business in which it purchases various products from man- 
ufacturers for resale on its own terms and for its own ac- 
count. He testified further (1) that he was not and had not 
been an agent, servant or employee of A. P. deSanno & Son, 
Inc.; (2) that neither he, nor W. F. Holtzman Company, 
Inc., acted for appellant in any capacity in the subsequent 
resale of any products of A. P. deSanno & Son, Inc.; (3) 
that neither he, nor W. F. Holtzman Company, Inc., ac- 
counted to appellant in any way with respect to the identity 
of purchaser, the contract price, or the revenue received; 
(4) that appellant had no control over the W. F. Holtzman 
Company, Inc., and did not share in its business in any 
way; (5) that W. F. Holtzman Company, Inc., is not a sub- 
sidiary corporation and has its own complete and independ- 
ent corporate existence with all normal indicia; and (6) that 
appellant had no control over W. F. Holtzman, himself, 
and did not pay him commission or any other form of 
stipend. (J.A. 16-17, 24-25) 


The affidavit of J. Bryce Weaver is more significant by 
reason of what it does not contain, than for what it does 
contain. It says that W. T. Weaver & Sons, Inc., a local 
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retail establishment, has a catalog of A. P. deSanno & 
Son, Inc.; that W. F. Holtzman represents himself to be 
the agent of A. P. deSanno & Son, Ine., and that at one 
time there was correspondence with reference to whether 
or not W. T. Weaver & Sons, Ine, would stock A. P. 
deSanno & Son, Inc. products on a regular basis. The 
affidavit did not, and could not, allege that W. F. 
Holtzman was an agent or employee of A. P. deSanno 
& Son, Inc, and it made no attempt to distinguish 
between an independent agent, such as an independent 
contractor or manufacturers’ representative might be, and 
an employee-type agent, which would be necessary to sup- 
port a finding that appellant was present within this juris- 
diction. In fact, Mr. Weaver asserts no more with reference 
to A. P. deSanno & Son, Ine. than could be said by one of 
the local discount houses, such as Dalmo’s, which handles 
R.C.A. Victor products and Westinghouse products on a 
retail level and serves as an intermediary with reference to 
warranty claims and adjustments with reference to the 


manufactured goods sold by them. Certainly a written in- 
quiry by a foreign corporation manufacturer with respect 
to whether or not a retailer would be interested in handling 
its products does not subject said manufacturer to service 
of process in the jurisdiction wherein the retailer operates. 
(J.A. 18) 


The affidavit of Ellsworth L. Halverson? concerns in- 
quiries made by W. F. Holtzman about the very claims 
which are the subject matter of these actions. (J.A. 25) 
These inquiries are fully explained by Mr. Holtzman in his 
affidavit dated February 13, 1962 (J.A. 24) and appellant 
respectfully submits that it is not unusual for one company 
to request another company in some foreign jurisdiction 


3 Mr, Halverson is President of Colonial Homes, Inc., plaintiff ’s employer. 
That company is a named plaintiff presumably because it is the real party 
in interest by reason of having paid plaintiffs the Workmen’s Compensation 
benefits to which they are entitled and for which it apparently secks recoup- 
ment in these actions, (J.A. 1, 5) 
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to make an inquiry on its behalf or for the other company 
to comply with the request as an accommodation. Such 
certainly does not bring the foreign corporation within the 
District of Columbia in the sense required by the statute 
and the cases decided thereunder. 


There is no conflict of fact presented by any of the affi- 
davits, even though they were submitted by adversary 
parties. Appellees did not contend that W. F. Holtzman 
was an employee of A. P. deSanno & Son, Inc., or that 
there was a master and servant relationship; they did not 
contend that A. P. deSanno & Son, Ine. had any facilities 
within the District; or that it systematically carried on any 
business here. Instead appellees took the legal position 
that jurisdiction could be properly imposed because (1) 
W. F. Holtzman represented himself to be the agent of 
A. P. deSanno & Son, Ine.; (2) A. P. deSanno & Son, Ine. 
had corresponded with W. T. Weaver & Sons, Inc. with 
respect to the possibility of that company stocking A. P. 
deSanno & Son, Ine. products; and (3) W. F. Holtzman 
complied with the request of A. P. deSanno & Son, Inc. in 
making inquiries concerning the accidents which are the 
subject matter of this litigation. If Title 13-103, District 
of Columbia Code, 1961 Edition, is interpreted to permit 
the imposition of jurisdiction on such a flimsy factual basis, 
it would have to be declared unconstitutional as violative 
of the due process clause of the Fifth Amendment. 


STATUTE INVOLVED 
Title 13-103, District of Columbia Code, 1961 Edition. 


§13-103. Service on foreign corporations. 


In actions against foreign corporations doing busi- 
ness in the District all process may be served on the 
agent of such corporation or person conducting its 
business, or, in case he is absent and can not be found, 
by leaving a copy at the principal place of business in 
the District, or, if there be no such place of business, 
by leaving the same at the place of business or resi- 
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dence of such agent in said District, and such service 
shall be effectual to bring the corporation before the 
court. 

When a foreign corporation shall transact business 
in the District without having any place of business 
or resident agent therein, service upon any officer or 
agent or employee of such corporation in the District 
shall be effectual as to suits growing out of contracts 
entered into or to be performed, in whole or in part, in 
the District of Columbia or growing out of any tort 
committed in the said District. 


STATEMENT OF POINTS 


1. The trial court erred in denying appellant’s motions 
to quash service of process and by so doing it rejected the 
well established principles governing the validity of at- 
tempts to serve process upon foreign corporations. 


2. The trial court erred in holding that W. F. Holtzman 
was cither appellant’s agent or a person conducting appel- 


lant’s business within the meaning of those terms as they 
are used in the service of process statute. 


3. The trial court’s ruling and interpretation of the serv- 
ice of process statute violates the due process clause of the 
Fifth Amendment to the United States Constitution. 


SUMMARY OF ARGUMENT 


The trial court violated the due process clause of the 
Fifth Amendment as well as time honored and well estab- 
lished legal principles in sustaining the validity of plain- 
tiffs’ attempted service of process upon the foreign cor- 
poration in these cases. This is not a case which falls some- 
where within the gray area of the ‘doing business’’ con- 
cept. It is a case wherein there was no substantial con- 
tact with the District of Columbia. Appellant sold its 
product to a Maryland corporation, which did do business 
in the District of Columbia, however, that corporation was 
not controlled by or related to appellant except in that it 
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purchased appellant’s products for resale in a normal 
independent manufacturers’ representative type of busi- 
ness. In a situation such as this one, where the only con- 
nection between the foreign corporation and the forum 
state is that the foreign corporation sells to independently 
owned companies which operate within the state—whether 
they be called jobbers, wholesalers, sales representatives, 
manufacturers’ agents, or whatever—the foreign corpora- 
tion cannot be served with process. It is clear that W. F. 
Holtzman Company, Inc., is not an agent of appellant and 
that the service of process complained of cannot be sus- 
tained in a manner which is consistent with due process. 
Appellees’ contentions are tantamount to an argument 
that this Court abandon the principle that a foreign corpo- 
ration must be shown to maintain within the jurisdiction 
a regular, continuous course of business activity, at least 
to some degree, before it is subject to service or process. 
This the Court should be unwilling to do. 


ARGUMENT 


A. Appellant Did Not Maintain a Regular, Continuous Course 
of Business Activity Within the District of Columbia so as 
to Become Subject to Its Process. 


By its refusal to quash service of process in these cases, 
the trial court has rejected the fundamental and well estab- 
lished principle that jurisdiction over a foreign corpora- 
tion, in the absence of consent, may be supported only by 
a finding of sustained and regular business activity within 
the forum. Appellant’s only contact with the District of 
Columbia is that its products, which were ordered in 
Phoenixville, Pennsylvania, and transported to the Dis- 
trict of Columbia in interstate commerce by common c¢ar- 
rier, have been re-sold here by their purchaser, an inde- 
pendent distributor. A holding that appellant is subject 
to process in these circumstances violates the Fifth Amend- 
ment to the Constitution of the United States and is con- 
trary to the opinion of the Supreme Court of the United 
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States in Philadelphia € Reading Ry. Co. v. McKibbin, 
243 U.S. 264 (1917), in which Justice Brandeis said at 
page 265: 

A foreign corporation is amenable to process to en- 
force a personal liability, in the absence of consent, 
only if it is doing business within the State in such 
manner and to such extent as to warrant the inference 
that it is present there. And even if it is doing busi- 
ness within the State the process will be valid only if 
served upon some authorized agent. 


This holding is also contrary to this Court’s opinions in 
Traher v. De Havilland Aircraft of Canada, Ltd., 294 F. 
2d 229 (D.C. Cir. 1961), cert. denied, 30 U.S.L. Week 3219 
(U.S. Jan. 8, 1962) ; Grimes v. Maryland State Fair, Inc., 
97 U.S. App. D.C. 275, 230 F. 2d 825 (1956) ; Mueller Brass 
Co. v. Alexander Milburn Co., 80 U.S. App. D.C. 274, 152 
F. 2d 142 (1945); Frene v. Louisville Cement Co., 77 U.S. 
App. D.C. 129, 134 F. 2d 511 (1943). 


In Frene, this Court, in dealing with a case not factually 
pertinent stated: 


In other words, the fundamental principle underly- 
ing the ‘‘doing business”’ concept seems to be the main- 
tenance within the jurisdiction of a regular, continuous 
course of business activities, whether or not this in- 
eludes the final stage of contracting. 


This fundamental principle has universal and recent ap- 
proval. Wash v. Western Empire Life Ins. Co., 298 F. 2d 
374 (Sth Cir. 1962); Ark-La Feed & Fertilizer Co. v. Marco 
Chemical Co., 292 F. 2d 197 (Sth Cir. 1961); Stanga v. 
McCormick Shipping Corp., 268 F. 2d 544 (5th Cir. 1959); 
MaclInnes v. Fontainebleau Hotel Corp., 257 F. 2d 832 (2d 
Cir. 1958) ; Berkman v. Ann Lewis Shops, Inc., 246 F. 2d 44 
(2d Cir. 1957); Erlanger Mills, Inc. v. Cohoes Fibre Mills, 
Inc., 239 F. 2d:502 (4th Cir. 1956) ; Robbins v. Benjamin Air 
Rifle Co., 209 F. 2d 173 (5th Cir. 1954) ; Partin v. Michaels 
Art Bronze Co., 202 F. 2d 541 (3d Cir. 1953); Kesler v. 
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Schetky Equipment Corp., 200 F. Supp. 678 (N.D. Cal. 
1961); Pliler v. Asiatic Petroleum Co., 197 F. Supp. 212 
(S.D. Tex. 1961) ; Elliott v. United States Steel Export Co., 
186 F. Supp. 57 (E.D. Pa. 1960) ; Chassis-Trak, Inc. v. Fed- 
erated Purchaser, Inc., 179 F. Supp. 780 (D. N.J. 1960) ; 
Gauvreau v. Warner Bros. Pictures, Inc., 178 F. Supp. 510 
(S.D. N.Y. 1958), appeal dismissed, 267 F. 2d 861 (2d Cir. 
1959); George H. McFadden ¢ Bros. v. The M/S Sunoak, 
167 F. Supp. 132 (E.D. Va. 1958); U. S. v. Buffalo Weav- 
ing Co., 155 F. Supp. 454 (S.D.N.Y. 1956); State Street 
Trust Co. v. B.O.A.C., 144 F. Supp. 241 (S.D.N.Y. 1956) ; 
Anderson v. B.O.A.C., 144 F. Supp. 543 (S.D.N-Y. 1956) ; 
Fergus Motors, Inc. v. Standard-Triumph Motor Co., 130 
F. Supp. 780 (S.D.N.Y. 1955) ; Weisblatt v. United Aircraft 
Corp., 134 A. 2d 713 (D.C. Mun. App. 1957). 


This Court has always adhered to the time honored and 
well established proposition that due process requires that 
a foreign corporation must be carrying on business within 
the District at least to some minimal degree before it be- 
comes subject to service of process. In Frene v. Louis- 
ville Cement Co., supra, service of process was sustained, 
however, the majority concurring and dissenting opinions 
of the court demonstrate the substantial nature of the con- 
tact which is required, because the evidence revealed in 
that case that service of process was made on the foreign 
corporation’s employee who lived in a Washington, D. C. 
suburb and who spent most of his time working for the 
foreign corporation in the District of Columbia. Even 
under those facts the decision was difficult to reach, and 
it is clear that that court would not have sustained the 
service of process attempted here. Two years later in 
Mueller Brass Co. v. Alexander Milburn Co., supra, this 
Court ordered service of process quashed even though the 
foreign corporation had an agent in Washington, D. C., 
with an office here. More recently, in Traher v. De Havil- 
land Aircraft of Canada, Ltd., supra, this Court held that 
a Canadian aircraft manufacturer was not subject to serv- 
ice of process in the District of Columbia even though it 
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maintained an employee here, who solicited orders from 
the Federal Government and maintained a close liaison 
with the Government in order to determine its require- 
ments for the foreign corporation’s products. 


Appellees state that it is sufficient to show (1) that 
appellant’s products were sold in the District of Columbia, 
even though not by appellant; (2) that appellant corre- 
sponded with a retail establishment in an effort to inter- 
est it in stocking appellant’s products for resale to cus- 
tomers; and (3) that appellant requested one of its cus- 
tomers, which does business in the District of Columbia, to 
make inquiry on its behalf with reference to the accident 
which gave rise to this litigation. The Supreme Court has 
made it abundantly clear that such a superficial and mini- 
mal contact is not sufficient basis for the exercise of juris- 
diction over a foreign corporation. In International Shoe 
Co. v. Washington, 326 U.S. 310 (1945), which appellees 
contend abolished all of the classical jurisdiction require- 
ments in favor of ‘‘practical considerations’? and 
‘‘equities’’, service of process upon a Delaware corpora- 
tion was sustained even though it had no office in the State 
of Washington, however, it was shown that that corpora- 
tion employed some eleven to thirteen salesmen who re- 
sided in the forum state and whose principal activities 
were confined therein. These salesmen received commis- 
sions from and were provided with samples and sample 
rooms by the foreign corporation. They solicited orders 
which, if accepted, were sent directly to the purchasers by 
the foreign corporation and there was evidence that the 
foreign corporation participated directly in their activities 
and promotion so that the imposition of jurisdiction did 
not offend ‘‘. . . traditional notions of fair play and sub- 
stantial justice.’? Id. at 316. 


In Hanson v. Denckla, 357 U.S. 235 (1958), the Supreme 
Court rejected Florida’s claim to jurisdiction over a Dela- 
ware trust company trustee, stating ‘‘. . . it is a mistake 
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to assume that this trend (the standards set forth in the 
International Shoe Co. case) heralds the eventual demise 
of of all restrictions on the personal jurisdiction of state 
courts.’? Jd. at 251 (Parenthetical expression added.) In 
the Hanson case, the court further concluded that ‘‘... 
The unilateral activity of those who claim some relation- 
ship with a non-resident defendant cannot satisfy the 
requirements of contact with the foreign State.’’ Id. at 
253. 


B. It Is Clear That the Fact That Appellant Sold Its Products 
to a Company Which It Knew Was in Business of Reselling 
Products Within the District of Columbia Is Not Sufficient 
to Impose Jurisdiction Upon It. 

Unquestionably confusion is encountered when one reads 
the myriad cases dealing with the ‘‘doing business’’ con- 
cept, but, however gray that area may be, it is certain 
that service of process upon a foreign corporation may not 
be accomplished by serving the president of another corpo- 
ration which happens to do business in the forum state. 
This is true even if the other corporation is a subsidiary 
of the foreign corporation or is in some manner controlled 
by it. The activities of subsidiary or related companies 
are universally held to be insufficient to form a basis for 
service of process upon a foreign corporation. Cannon 
Mfg. Co. v. Cudahy Co., 267 U.S. 333 (1925); Peterson v. 
Chicago, RI. & P.R. Co., 205 U.S. 364 (1907); Read v. 
LaSalle Extension University, 81 U.S. App. D.C. 177, 156 
F. 2d 575 (1946); Iliff v. American Fire Apparatus Co., 
277 F. 2d 360 (4th Cir. 1960) ; LeVecke v. Griesedieck West- 
ern Brewery Co., 233 F. 2d 772 (9th Cir. 1956) ; Robbins v. 
Benjamin Air Rifle Co., 209 F. 2d 173 (5th Cir. 1954); 
Air Devices, Inc. v. Titus Mfg. Co., 167 F. Supp. 1 (D.N.J. 
1958); Springs Cotton Mills v. Machinecraft, Inc., 156 F. 
Supp. 372 (W.D.S.C. 1957). A fortiori, service of process 
cannot be validly obtained by serving the president of a 
corporation which occupies an independent contractor re- 
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lationship with the foreign corporation or is not related at 
all except by reason of the fact that it has purchased prod- 
ucts from the foreign corporation. 


The fact that a foreign corporation sells its products to 
persons or corporations, with the knowledge that they will 
in turn re-sell those products in other states, does not 
constitute ‘‘consent’’ on the part of the foreign corpora- 
tion to the jurisdiction of the forum state, nor does it war- 
rant the involuntary imposition of such jurisdiction. In 
Cannon Mfg. Co. v. Cudahy Co., supra, the court stated at 
page 336: 

It might have conducted such business through an 
independent agency without subjecting itself to the 
jurisdiction. (Citation omitted.) It preferred to em- 
ploy a subsidiary corporation. Congress has not pro- 
vided that a corporation of one State shall be amenable 
to suit in the federal court for another State in which 
the plaintiff resides, whenever, it employs a subsidiary 
corporation as the instrumentality for doing business 
therein. 


In LeVecke, service of process upon Griesedieck West- 
ern Brewery Co., in California was held invalid even though 
it was shown that it sold its products to distributors in 
California to whom it supplied letterheads, envelopes, busi- 
ness cards and advertising material, and even though it was 
further shown that the President of Griesedieck Western 
Brewery Co. made regular trips to California in order to 
call on retailers and to suggest sales techniques to them and 
this in spite of testimony to the effect that the distributor 
was referred to as ‘‘Griesedieck’s representative.’? The 
court there concluded that ‘‘. . . mere substantial sales by 
a foreign corporation to a local distributor does not subject 
the manufacturer foreign corporation to local service of 
process either as a matter of California law or as a matter 
of due process.”’ Id. at 776. In the Springs Cotton Mills 
case, supra, Machinecraft, Inc. was sued in South Carolina. 
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It initially sold its products in that state through a part- 
nership which was a manufacturers’ representative and at 
certain times had some of its employees ‘‘. . . connected 
with or associated with the partnership. ...’? On at 
least one occasion its president visited South Carolina to 
adjust a complaint. Subsequently Machinecraft changed 
its method of operation and sold its products to a Massa- 
chusetts corporation, with a place of business, agents and 
employees, all located in South Carolina. This corpora- 
tion was required by its contract with Machinecraft, Inc. 
to inspect and service Machinecraft’s equipment on the 
premises of the customers. Nevertheless, service of proc- 
ess was held invalid. The court stated: 


The defendant entered into a contract with two dealers, 
who, in addition to selling the defendant’s products, 
sell products of many other concerns. If the correct 
relationship of the defendant and its selling dealers is 
analyzed, it is manifest that the rule of the independent 
contractor is present. 


The court then held: 


I ean find no ease, either before or after the Inter- 
national Shoe Co. decision by our Supreme Court, 
which would justify jurisdiction of the present action 
on the minimal ‘‘contacts, ties or relations’’ which the 
defendant has with the State of South Carolina. 


** * Tf no agency relationship existed between Prod- 
uct Sales, Inc., and the defendant on February 24, 
1955, then due process forbids said defendant from 
being held amenable in South Carolina for the acts of 
Produets Sales. [Id. at 377] 


Similarly in Iliff v. American Fire Apparatus Co., supra, 
the United States Court of Appeals for the Fourth Cirenit 
held: 


Culbert was in no sense the employee of American 
Fire but conducted an independent manufacturers 
agency of its own. It represented as a sales 
agent not only American Fire but many other organ- 
izations for whom it did the greater part of its busi- 
ness. While it solicited orders for American Fire 
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and forwarded them for acceptance or rejection, it was 
not subject to the control of the foreign corporation in 
the exercise of its functions. Nor do we think that 
Culbert’s actions in the routine testing of fire engines 
after delivery and in remedying occasional defects in 
the apparatus were of such a character as to indicate 
the ‘‘presence’’ of the foreign corporation in the state. 
[Id. at 364] 


In the Robbins case, supra, the court stated: 


+ - @ non-resident corporation which contracts with 
a manufacturer’s agent for representation in the state, 
and, thereafter without more, sells goods to jobbers 
and wholesalers as a result of the soliciting activities 
of the representative does not thereby do business in 
the state so as to be present and subject to suit therein. 
Id. at 175. 


C. Appellees Did Not Serve an Agent of the Foreign 
Corporation or a Person Conducting Its Business. 


It has been unquestionably demonstrated that appellant 
was not a foreign corporation ‘‘. . . doing business in the 
District ....’’ However, there is another reason why the 
service of process attempted should have been quashed. 
Although A. P. deSanno & Son, Ine. was listed as a defend- 
ant on the summonses and complaints, its address was not. 
These pleadings merely contained the note ‘‘Serve: Wil- 
liam F. Holtzman, 3424 18th Street, N. E., Washington, 
D. C.’’ Service of process in order to be valid would have 
to be made upon an agent of the foreign corporation, or a 
person conducting its business. Title 13-103, District of 
Columbia Code, 1961 Edition. The affidavits established 
without contradiction that W. F. Holtzman was not an 
agent, servant or employee of A. P. deSanno & Son, Inc., 
and that he was not conducting the business of that foreign 
corporation. Affidavits were filed to the effect that W. F. 
Holtzman was president of a company which acted as a 
manufacturers’ representative and which dealt with A. P. 
deSanno & Son, Inc., as well as various other manufac- 
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turers. Affidavits filed by appellees contained hearsay to 
the effect that William F. Holtzman held himself out to 
be the agent for A. P. deSanno & Son, Inc. However, 
these affidavits were drawn very carefully so as to avoid 
the distinction which exists between an agent of the master 
and servant varicty, which is necessary for the imposition 
of jurisdiction, and an agent of the independent variety, 
such as is a manufacturers’ representative. An objective 
reading of the record leaves no doubt as to Mr. Holtzman’s 
proper position and the law is clear that an agency rela- 
tionship may not be established by attributing admissions, 
statements or declarations of the purported agent to the 
principal. 2 Am. Jur., Agency, § 445, p. 352. 


D. Appellant Demonstrated That It Was Not Subject to Serv- 
ice of Process (1) Because It Did Not Do Business in the 
District: (2) Because the Person Served Was President of 
a Separate Corporation Which Had No More Relationship 
to Appellant Than as a Customer; and (3) Because Appel- 
lees Failed to Sustain Their Burden and Show Proper 
Service. 


The issues joined herein are not of a discretionary na- 
ture. They involve fundamental constitutional and juris- 
dictional concepts. The statute, Title 13-103, District 
of Columbia Code, must be followed because Congress has 
the duty to prescribe reasonable jurisdictional require- 
ments. The legislation was enacted in the light of the law 
of the land as it existed following Pennoyer v. Neff, 95 
U.S. 714 (1878) ; E.g., St. Clair v. Cox, 106 U.S. 350 (1882) ; 
Green v. Chicago, B. € Q. R.R., 205 U.S. 530 (1907) and 
Peterson v. Chicago, R.I. & P.R. Co., supra. It constitutes 
a real requirement, for which a fiction will not suffice, that 
before a District of Columbia Court may take jurisdiction 


4 Also involved are public policy considerations for the citizens of the Dis- 
trict of Columbia have an interest in their Courts which are already laboring 
with crowded dockets and to permit suits against defendants which are not 
actually doing business here is to invite litigation which is not necessarily or 
desirably a problem to the District of Columbia. 
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over a foreign corporation, that foreign corporation must 
be ‘‘doing business’? here. The statute, so interpreted, 
has been declared constitutional. Hoffman v. Washington- 
Virginia Ry. Co., 44 App. D.C. 418 (1916). However, the 
statute would clearly violate the due process clause of the 
Fifth Amendment to the United States Constitution if it 
were interpreted so as to permit the courts here to impose 
their jurisdiction upon a Pennsylvania corporation under 
the circumstances presented herein. 


The affidavits filed® were uncontradicted in any material 
sense. A. P. deSanno & Son, Inc. manufactures grinding 
wheels and abrasives in Pennsylvania. It has never done 
business in the District of Columbia; has no employees or 
physical facilities here; has no telephone, directory listing, 
bank account, mailing address, sample room, stock clerk 
or anything else, which would indicate its ‘‘presence’’ 
here. To be fundamental and fair one must conclude that 
it has no contact with the District of Columbia in a juris- 
dictional sense. 


Appellees contend that appellant is subject to service 
of process here because it sells its products to W. F. Holtz- 
man Company, Inc., a Maryland corporation, which does 
do business here. Mr. Holtzman says that it buys the 
products by mail or phone to Phoenixville, Pennsylvania. 
His company operates as a ‘‘manufacturers’ representa- 
tive’? or wholesaler, by reselling the products of various 
manufacturers to retailers in the areas. It has its own 
office, warehouse, stationery, forms, telephone and inde- 
pendent corporate existence. It derives income from re- 
sale or products on its own terms, to its own customers 
and on its own account. It is not subject to the control of 


5 Ample opportunity was given both appellees to file any material they con- 
sidered relevant because the motions to dismiss were filed January 15, 1962 
and were not heard until February 15, 1962, during which period affidavits 
were filed at will. Appellees also had other discovery procedures available 
and it must be concluded that the record now contains a full presentation of 
appellees’ position. 
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appellant and does not act for it in any capacity in the 
subsequent resale of products. 


Appellees state that Mr. Holtzman holds himself out 
to be the representative of A. P. deSanno & Son, Ince. 
Certainly his company is a manufacturers’ representative 
but, as the Supreme Court has said, that fact does not 
even tend to establish an agency. National Carbide v. 
Commissioner, 336 U.S. 422 (1949), footnote 21, at page 
439: 

It is thus apparent that Airco was attempting to 
avoid the status of principal vis-a-vis its subsidiaries. 
As principal it would have been subject to service of 
process through its agents; as owner of the subsidiary 
it was not. See Peterson v. Chicago, RI. & P.R. Co., 
205 U.S. 364, 391 (1907) ; Cannon Mfg. Co. v. Cudahy 
Co., 267 U.S. 333 (1925). The purpose of having 
officers of subsidiaries who could deal directly with 
customers does not indicate an agency relationship. 


This footnote, although taken from a case not factually 
pertinent, is extremely important because in it the Supreme 
Court restates Peterson v. Chicago, R.I. & P.R. Co., supra, 
and Cannon Mfg. Co. v. Cudahy Co., supra, with approval 
and subsequent to International Shoe. These are service 
of process cases and through them the Supreme Court 
has clearly stated that jurisdiction cannot be obtained 
over a foreign corporation by serving another corporation 
with which it transacts business. E.g., Cravely Motor 
Plow & Cultivator Co. v. H. V. Carter Co., 193 F. 2a 158, 
161 (9th Cir. 1951); State Street Trust Co. v. B.O.A.C.. 
supra; Anderson v. B.0.A.C., supra; Terry Carpenter, Ltd. 
v. Ideal Cement Co., 117 F. Supp. 441 (D. Neb. 1954). If 
this is true when the local corporation is a subsidiary of 
the foreign corporation, it must follow, a fortiori, in the 
instant case where the record demonstrates clearly that a 
completely separate and distinct corporate entity exists. 


Appellees’ contention is tantamount to an argument that 
the operation of Dalmo’s discount store demonstrates that 


Westinghouse Electric Corporation does business in the 
District of Columbia. Surely, if a customer should inquire 
it would not be unreasonable for a Dalmo’s manager to 
claim that Dalmo’s was a ‘‘Westinghouse dealer.’’ Nor 
would it be surprising to find that a customer with a com- 
plaint about a purchased product would return to Dalmo’s 
with his complaint. It would not be unusual if Westing- 
house corresponded with another retailer about possibly 
stocking its products or, if it wrote to Dalmo’s asking 
that it, Dalmo’s, find out a little more about the complaint 
made by the customer. Such activity, however, would cer- 
tainly not establish the right of a District of Columbia 
Court to assert jurisdiction over Westinghouse and if the 
court did so in those circumstances, it would violate the 
Fifth Amendment to the Constitution. No more has been 
shown by appellees here to counteract appellant’s uncon- 
tradicted evidentiary presentation. 


CONCLUSION 


Appellees failed to demonstrate that appellant’s activ- 
ities brought it within the meaning of Title 13-103, Dis- 
trict of Columbia Code. Appellant on the other hand dem- 
onstrated conclusively (1) that it was a foreign corpora- 
tion which did not do business in the District; and (2) 
that the person served was not its agent, servant or em- 
ployee. The trial court’s action in denying appellant’s 
motions to quash service of process, therefore, should be 
reversed. 


Respectfully submitted, 


Frank F. Roserson 

Joun P. Arness 

E. Barrerr PretrrMan, JR. 

Attorneys for Appellant 
800 Colorado Building 
Washington 5, D. C. 
Hocan & Hartson 
Of Counsel. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3884-61 
Mary Grace Brown, 3207 Medway Street, Silver Spring, 
Maryland 
and 


Mavrice C. Brown, Jr., 3207 Medway Street, Silver 
Spring, Maryland 


and 


Cotontat Homes, Inc., A body Corporate, 110 Prince 
Street, Alexandria, Virginia, 
Plaintiffs 


v. 


A. P. DeSawno & Soy, Ixcorporatep, A body corporate, 
Serve: William F. Holtzmann, 3424-18th Street, N.E., 
Washington, D. ©. 
and 
W. T. Weaver & Sons, Inc, A body corporate, 
Agent: C-T Corporation System, Munsey Building, 
Washington, D. C., 

Defendants. 


Complaint 
(For Breach of Warranty & Negligence) 


This Court has jurisdiction of the within cause of action, 
the claims of the plaintiffs exceeding the sum of Three 
Thousand Dollars each, exclusive of interest and costs. 


1. On or about June 20, 1961, the plaintiff, Maurice C. 
Brown, Jr., as the labor foreman of the plaintiff, Colonial 
Homes, Ine., and on behalf of said Colonial Homes, Inc., 
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purchased a certain concrete grinder and wheel from the 
defendant, W. T. Weaver & Sons, Inc. Said wheel was 
manufactured by the defendant, A. P. DeSanno & Son, 
Incorporated. The defendant, W. T. Weaver & Sons, Inc., 
warranted that the said equipment was in every respect fit 
and proper for use in grinding operations. 


2. In attempting to use the said equipment on said date, 
the plaintiff, Maurice C. Brown was injured when the said 
wheel shattered, causing severe and permanent injuries to 
said plaintiff. Said injuries were caused by the negligence 
of the defendants in the manufacture, storage, care, main- 
tenance, & of said equipment. 


3. The injuries suffered by the plaintiff, Maurice C. 
Brown, Jr., as aforesaid, included severe and permanent 
injuries in and about the head, body, and limbs; nervous 
shock and mental anguish; has suffered and will continue 
to suffer great physical pain; has expended and will con- 
tinue to expend sums of money for hospital and medical 
care and associated items, and for a long period of time 
has been and will be unable to pursue his normal and usual 
activities, all to the damage of the plaintiff, Maurice C. 
Brown, Jr., in the sum of Seventy Five Thousand Dollars. 


4. The plaintiff, Mary Grace Brown, is the wife of the 
plaintiff, Maurice C. Brown, Jr., and as a direct result of 
the foregoing injuries to Maurice C. Brown, Jr., she was 
deprived of his services, society, and consortium, to her 
damage in the sum of Twenty Five Thousand Dollars. 


Wuenrerore, the plaintiffs demand judgment against the 
defendants, and each of them, in the sum of One Hundred 
Thousand Dollars, together with cost, interest, and other 
proper relief. 


Cyrus A. ANSARY 
Attorney for Plaintiffs 
712 Cafritz Bldg (ST3-8640) 


The plaintiffs demand a trial by jury upon all issues 
herein. 
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Answer of Defendant W. T. Weaver & Sons, Inc. 
First DEFENSE 


The Complaint fails to state a claim against defendant 
W. T. Weaver & Sons, Inc. upon which relief can be 
granted. 


Seconp DEFENSE 


1. Defendant Weaver denies that it warranted the 
grinder and wheel to be fit and proper for use in grinding 
operations, and admits the remaining allegations of Para- 
graph One of the Complaint. 


2. Defendant Weaver avers that it is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations regarding the use of the wheel by plain- 
tiff Brown and his injuries and damages; avers that it is 
without knowledge or information sufficient to form a be- 
lief as to the truth of the allegations regarding the manu- 


facture of said equipment; denies the remaining allegations 
of Paragraph Two of the Complaint. 


3, 4. Defendant Weaver is without know ledge or infor- 
mation sufficient to form a belief as to the truth of the 
allegations of Paragraph Three and Four of the Complaint. 


5. Defendant Weaver denies each and every other allega- 
tion of the Complaint, insofar as they are applicable to 
this defendant, not heretofore specifically answered. 


Turrp DEFENSE 


The alleged accident and consequences thereof were 
caused by and resulted from the negligent and careless man- 
ner in which defendant Maurice C. Brown, Jr. operated 
said grinder and wheel. 


4 
Cross-Claim of Defendant W. T. Weaver & Sons, Inc. Against 
Defendant A. P. Desanno, Incorporated 
Defendant, W. T. Weaver & Sons, Inc. avers as follows: 
1. Heretofore on or about the 3rd day of March 1961, 
defendant W. T. Weaver & Sons, Inc. purchased the wheel 


described in the Complaint from defendant, A. P. DeSanno, 
Incorporated. 


2. The said defendant A. P. DeSanno, Incorporated was 
the manufacturer of said wheel. 


3. Said manufacturer impliedly warranted and repre- 
sented that the aforesaid wheel was fit and proper for use 
in grinding operations. 


4. Any breach of warranty of fitness for the use intended, 
or any other breach of warranty or any negligence in the 
making, manufacture, storage, or maintenance of said 
grinder and wheel which resulted in the injuries, if any, as 
alleged in the Complaint herein, was occasioned by said 
manufacturer and was brought about through no fault or 
want of care or breach of warranty on the part of defend- 
ant W. T. Weaver & Sons, Inc. 


Wherefore, defendant, W. T. Weaver & Sons, Inc. de- 
mands judgment dismissing the Complaint, or that this 
defendant recover over as against A. P. DeSanno, Incorpo- 
rated the amount of any judgment the plaintiffs or any of 
them may recover against it. 


And for such other and further relief as to the Court 
may seem just and proper. 


/s/ 
Joun J. Beatry, III 
626 Southern Building 
Washington 5, D. C. 
Attorney for Defendant 
W. T. Weaver & Sons, Inc. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3885-’61 


Donna Exatne Wooster, 5180 Seminary Road, 
Alexandria, Virginia 


Matcome Lee Wooster, Jr., 5180 Seminary Road, 
Alexandria, Virginia 


CotontaL Homes, Inc., (A Body Corporate) 
110 Prince Street, Alexandria, Virginia, 
Plaintiffs, 


Vv. 


A. P. DeSanno & Sox, INcorporatep, (A Body Corporate) 
Serve: William F. Holtzmann, 3424-18th Street, N. E., 
Washington, D. C. 


W. T. Weaver & Sons, Ixc., (A Body Corporate) 
Agent: C-T Corporation System, Munsey Building, 
Washington, D. C., 

Defendants. 


Complaint 
(For Breach of Warranty & Negligence) 


This Court has jurisdiction of the within cause of action, 
the claims of the plaintiffs exceeding the sum of Three 
Thousand Dollars each, exclusive of interest and costs. 


1. On or about June 20, 1961, the plaintiff, Colonial 
Homes, Ine., by and through its agents, servants, and em- 
ployees, purchased a certain concrete grinder and wheel 
from the defendant, W. T. Weaver & Sons, Inc. Said 
wheel was manufactured by the defendant, A. P. DeSanno 
& Son, Incorporated. The defendant, W. T. Weaver & 
Sons, Inc., warranted that the said equipment was in every 
respect fit and proper for use in grinding operations. 
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2. While the operation of said equipment was being 
demonstrated to the plaintiff, Maleome Lee Wooster, Jr., 
the plaintiff was injured when the said wheel shattered, 
causing severe and permanent injuries to said Malcome 
Lee Wooster, Jr. Said injuries were caused by the negli- 
gence of the defendants in the manufacture, storage, care, 
maintenance, &¢ of said equipment. 


3. The injuries suffered by the plaintff, Maleome Lee 
Wooster, Jr., as aforesaid, included severe and permanent 
injuries to, in, and about the head, body, and limbs; nervous 
shock and mental anguish; has suffered and will continue 
to suffer great physical pain; has expended and will con- 
tinue to expend sums of money for hospital and medical 
care and associated items, and for a long period of time 
has been and will be unable to pursue his normal and usual 
activities, all to the damage of the plaintiff, Maleome Lee 
Wooster, Jr., in the sum of Fifty Thousand Dollars. 


4. The plaintiff, Donna Elaine Wooster, is the wife of the 
plaintiff, Maleome Lee Wooster, Jr., and as a direct result 
of the foregoing injuries to Maleome Lee Wooster, Jr., 
she was deprived of his services, society, and consortium, 
to her damage in the sum of Ten Thousand Dollars. 


Wuererore, the plaintiffs demand judgment against the 
defendants, and each of them, in the sum of Sixty Thou- 
sand Dollars, together with costs, and such other and fur- 
ther relief as to the Court may seem just and proper in 
the premises. 

Cyrus A. Ansary 
Attorney for Plaintiffs 
1625 Eye Street, N. W. 
Washington 6, D. C. 
STERLING 3-8640 


The plaintiffs demand a trial by jury. 


Cyrus A. Ansary 
Attorney for Plaintiffs 
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Answer of Defendant W. T. Weaver & Sons, Inc. 
First DEFENSE 


The Complaint fails to state a claim against defendant 
W. T. Weaver & Sons, Inc. upon which relief can be 
granted. 


SEconp DEFENSE 


1. Defendant Weaver denies that it warranted the said 
grinder and wheel to be fit and proper for use in grinding 
operations, and admits the remaining allegations of Para- 
graph One of The Complaint. 


2. Defendant Weaver denies that the alleged injuries 
were caused by any negligence of defendant W. T. Weaver 
& Sons, Inc. Defendant Weaver avers that it is without 
knowledge or information sufficient to form a belief as to 


the truth of the remaining allegations of Paragraph Two 
of the Complaint. 


3, 4. Defendant Weaver is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the alle- 
gations of Paragraphs Three and Four of the Complaint. 


5. Defendant Weaver denies each and every other alle- 
gation of the Complaint, insofar as they are applicable to 
this defendant, not specifically answered. 


Turirp DEFENSE 


The alleged accident and consequences thereof were 
caused by and resulted from the negligent and careless 
manner in which plaintiff, Maleome Lee Wooster, Jr., and 
Colonial Homes, Inc., by and through its agents and em- 
ployees, operated and participated in a demonstration of 
said grinder and wheel. 
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Cross-Claim of Defendant W. T. Weaver & Sons, Inc. Against 
Defendant A. P. Desanno, Incorporated 


Defendant, W. T. Weaver & Sons, Inc. avers as follows: 


1. Heretofore on or about the 3rd day of March 1961, 
Defendant W. T. Weaver & Sons, Inc. purchased the 
grinder and wheel described in the Complaint from defend- 
ant, A. P. DeSanno, Incorporated. 


2. The said defendant A. P. DeSanno, Incorporated was 
the manufacturer of said grinder and wheel. 


3. Said manufacturer impliedly warranted and repre- 
sented that the aforesaid grinder and wheel were fit and 
proper for use in grinding operations. 


4, Any breach of warranty of fitness for the use intended, 
or any other breach of warranty or any negligence in 
the making, manufacture, storage, or maintenance of said 
grinder and wheel which resulted in the injuries, if any, as 
alleged in the Complaint herein, was occasioned by said 
manufacturer and was brought about through no fault or 
want of care or breach of warranty on the part of defend- 
ant W. T. Weaver & Sons, Inc. 


Wherefore, defendant, W. T. Weaver & Sons, Inc. de- 
mands judgment dismissing the Complaint, or that this 
defendant recover over as against A, P. DeSanno, Incorpo- 
rated the amount of any judgment the plaintiffs or any 
of them may recover against it. 


And for such other and further relief as to the Court 
may seem just and proper. 


/s/ 
Joun J. Beatty, III 
626 Southern Building 
Washington 5, D. C. 
Attorney for Defendant 
W. T. Weaver & Sons, Inc. 
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Civil Action No. 3884-61 


Motion of A. P. deSanno & Son, Inc. to Quash Service 
of Process 


Comes now A. P. deSanno & Son, Ine. and moves this 
Court to quash the service of process in the above entitled 
cause and as reason therefor states that the service of 
process was attempted by serving William F. Holtzman, 
3424 18th Street, N. E., Washington, D. C., who was not 
an agent, servant or employee of the proposed defendant 
and who was not authorized by the proposed defendant to 
accept services of process for A. P. deSanno & Son, Inc., 
in the District of Columbia, 


WHEREFORE, in consideration of this motion and the 
memorandum of points and authorities attached hereto 
and by reference made a part hereof, it is respectfully re- 
quested that the Court quash the service of process against 
A. P. deSanno & Son, Inc. 


Hocan & Hartson 


By 
Joun P. ARNEssS 
Attorneys for 
A. P. deSanno & Son, Inc. 
800 Colorado Building 
Washington, D. C. 


Civil Action No. 3884-61 


Memorandum of Points and Authorities in Support of Motion 
of A. P. deSanno & Son, Inc., to Quash Service of Process 


According to the allegations of the complaint, the plain- 
tiff, Maurice C. Brown, Jr., on June 20, 1961, was injured 
when a concrete grinder and wheel shattered. It is alleged 
that the wheel was purchased from the defendant, W. T. 
Weaver & Sons, Inc., and that it was manufactured by 
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A. P. deSanno & Son, Inc. As shown by the affidavit, 
attached hereto as Exhibit A, A. P. deSanno & Son, Inc. 
is a Pennsylvania corporation with its main place of busi- 
ness in Phoenixville, Pennsylvania. It has never done 
business in Washington, D. C. and has never qualified as 
a foreign corporation here. It has no agents, servants or 
employees regularly stationed in the District of Columbia 
for any purpose; it does not maintain any office, warehouse 
or display room here; and has never authorized anyone to 
accept services of process on its behalf in the District of 
Columbia. Accordingly, it is not properly before the 
Court and the proposed service of process should be 
quashed. 


Respectfully submitted, 
Hocan & Hartson 


By 
Jounx P, ARNESS 
Attorneys for 
A. P. deSanno & Son, Inc. 


Civil Action No. 3884-61 
Affidavit 


CoMMONWEALTH OF PENNSYLVANIA 
County or CHESTER Ee 

I, Samuel A. Jervis, being first duly sworn, depose and 
say that I am President of A. P. de Sanno & Son, Inc., and 
am duly authorized to make this affidavit in its behalf. 
I am familiar with the business of the corporation. A. P. 
de Sanno & Son, Inc. is a Pennsylvania Corporation and 
its main place of business is in Phoenixville, Pennsylvania, 
with other manufacturing plants in Carnegie, Pennsylvania 
and in Parsons, Kansas. It is a manufacturer of grinding 
wheels and abrasives. It has never qualified as a foreign 
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corporation in the District of Columbia. It has no em- 
ployees or salesmen regularly stationed in the District of | 
Columbia for any purpose. It does make sales of its 
products to eastomeérs in Washington, D. C. but such sales 
must be confirmed at Phoenixville, Pennsylvania. It does 
not, by itself, make deliveries of these goods to Washing- 
ton, D. C. but does ship goods sold from Phoenixville, 
Pennsylvania to Washington, D. C. by common carrier. 
It has no, and never had a warehouse, display room, office, | 
bank account or telephone listed in its name in the District 
of Columbia. It has never authorized anyone to accept 
service of process on its behalf in the said District of 
Columbia. All its sales to the District of Columbia are 
made in interstate commerce. I further depose and say 
that Mr. W. F. Holtzman is not, and never has been, an 
agent of A. P. de Sanno & Son, Inc., and that he has never 
been authorized by this company to accept service of 
process on its behalf. Mr. Holtzman does purchase prod. | 
ucts of this company pursuant to orders which are accepted | 
only in Phoenixville, Pennsylvania, for which he pays the 
agreed price to this company for such products. He does 
not act for this company in any capacity in his subsequent 
resale of any of these products, nor does he report to this 
company to whom he makes such sales, the amount for 
which he sells or does he account to this company for any 
moneys received by him in the resale of these products. | 


Samve A, JERVIS 
Samuel A. Jervis 


Sworn and subscribed to before me this 12th day of 
January, 1962. 


James T. Witson (SEAL) 
Notary Public 
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Civil Action No. 3885-61 


Motion of A. P. deSanno & Son, Inc., to Quash Service 
of Process 


Comes now A. P. deSanno & Son, Inc. and moves this 
Court to quash the service of process in the above entitled 
cause and as reason therefor states that service of process 
was attempted by serving William F. Holtzman, 3424 18th 
Street, N. E., Washington, D. C., who was not an agent, 
servant or employee of the proposed defendant and who 
was not authorized by the proposed defendant to accept 
service of process for A. P. deSanno & Son, Inc., in the 
District of Columbia. 


WHEREFORE, in consideration of this motion and the 
memorandum of points and authorities attached hereto and 
by reference made a part hereof, it is respectfully re- 
quested that the Court quash the service of process against 
A. P. deSanno & Son, Inc. 

Hocan & Hartson 
By 
JoHn P, ARNEss 
Attorneys for 
A, P. deSanno & Son, Inc. 
800 Colorado Building 
Washington, D. C. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
C.A. No. 3885-61 
Mary Grace Brown, et als., Plaintiffs, 


v. 


A. P. ve Sanyo & Son, Inxc., et als., Defendants. 
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Points and Authorities in Opposition to Motion to Quash 
Service of Process 
Comes now defendant W. T. Weaver & Sons, Ine. by and 
through its attorney, and opposes the Motion to Quash 
Service of Process filed herein by defendant, A. P. De 
Sanno & Son, Inc. and as reasons therefor states as fol- 
lows: 


1. The U. S. Supreme Court in International Shoe Com- 
pany v. State of Washington, 326 U.S. 310, 66 S, Ct. 154, 
enunciated its tests for determining whether or not an 
unlicensed foreign corporation was subject to suit. The 
Court held that the foreign corporation could be subjected 
to suit if to do so would not offend traditional notions of 
fair play and substantial justice. The Court held that the 
question of service of process did not depend solely upon 
business activities, but also upon the convenience of the 
parties, the location of witnesses, and the place of the 
injury. 

2. Defendant A. P. DeSanno & Son, Inc. does business 
in the District of Columbia by means of an agent, as stated 
in the affidavit hereto attached. 


Respectfully submitted, 


/s/ 
Joun J. Beatry, III 
Attorney for defendant 
W. T. Weaver & Sons, Inc. 


Certificate of Service 


Copy of the foregoing Points and Authorities, together 
with attached Affidavit delivered by hand this 30th day of 
January, 1962 to Cyrus A. Ansary, Attorney for Plaintiffs, 
1625 Eye Street, N. W. and to Hogan & Hartson, Colorado 
Building, attorney for A. P. DeSanno & Son, Inc. 


/s/ 
Joun J. Beatty, III 


Chicago-Cleveland-Detroit Cable Address 
Foreign Office-Paris de Sanno Phoenixville 
Established 1893 


A. P. DE SANNO & SON 
INCORPORATED 


Grinding Radiac Cut Off 
Wheels Machines 


Phoenixville, Pa. 
January 12, 1960 


Mr. Bryce Weaver, President 
W. T. Weaver & Sons, Ine. 
1208 Wisconsin Avenue 
Washington 7, D. C. 


Dear Mr. Weaver: 


This will refer to Mr. Davis’s letter to you of J anuary 
Sth, which he referred to me in connection with our indus- 
trial line of grinding wheels. I understand that you are 
interested in the possibility of becoming an Industrial 
Distributor for us in your area. 


We know that you are a very well established distributor 
and with a thorough knowledge of our products could un- 
doubtedly do a good job for us. Rather than simply send 
you price catalogues and other information, I think it 
would be far better to go over the situation personally with 
you so that you may be more accurately informed as to 
what our line is and what our ideas are regarding Indus- 
trial Distributors and our method of working out such 
things with our presently established distributors. 


I think it would be a good idea for Mr. Davis and I to 
come to Washington sometime in the near future to discuss 
the matter and with that thought in mind, I would appre- 
ciate your advising me if there is any particular time that 
is suitable to you. We could probably fit our plans in with 
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any of yours, but we think it would be best to know if you 
are planning to be in your office during the next couple of 
weeks. 


Very truly yours, 
A. P. peESaxno & Son, Inc. 


W. G. Pixxstone 
W. G. Pinkstone, 
Vice President 
WGP/bd 
ee: C. H. Davis 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3884-61 
Mary Grace Browy, e¢ als., Plaintiffs, 


Vv 


A. P. peSaxno & Son, Inc., e¢ al., Defendants. 


Opposition to Defendant’s Motion to Quash Service of Process 


Come now the plaintiffs, by their attorney, and for their 
Opposition to Defendant A. P. Desanno & Son’s Motion to 
Quash Service of Process state to this Honorable Court 
that the service of process made upon the defendant in 
the case at bar was proper and sufficient to bring A. P. de 
Sanno & Son, Inc., under this Court’s jurisdiction. 


The cause of action herein arose out of an accident 
involving the shattering of a grinding wheel manufactured 
by the defendant, A. P. deSanno & Son, Inc., in the Dis- 
trict of Columbia on June 20, 1961. Said grinding wheel 
was sold to defendant, W. T. Weaver & Sons, Inc., by one 
William F. Holtzmann, agent of the defendant deSanno. 
Notwithstanding the fact that deSanno does not maintain 
a stock of merchandise or an office in the District of Colum- 
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bia, it subjects itself to suit by virtue of the activities of 
said William F. Holtzmann, who acts as the agent of 
deSanno in procuring orders for the sale of his principal’s 
goods. 


The Motion of Defendant A. P. deSanno & Son, Inc., to 
Quash Service of Process upon it should, therefore, be 
denied, and the case permitted to proceed to trial on the 
merits. 

Respectfully submitted, 


Cyrus A. ANSARY 
Attorney for Plaintiffs 
1625 Eve Street, N. W. 
Washington 6, D. C. 


Certificate of Service 


This will certify that a copy of the foregoing Opposition 
to Defendant’s Motion to Quash Service of Process was 
mailed, postage prepaid, this day of January, 1962, to: 


John P. Arness, Esquire, 800 Colorado Building, Washing- 
ton 5, D. C., attorney for defendant A. P. DeSanno & Son, 
Ine., and to John J. Beatty, Esquire, 626 Southern Build- 
ing, Washington 5, D. C., attorney for defendant W. T. 
Weaver & Sons, Ine. 


Cyrus A, ANSARY 
Attorney for Plaintiffs 


Affidavit 
District or COLUMBIA: ss. 


I, W. F. Holtzman, 3424-18th Street, N. E., Washington, 
D. C., President of W. F. Holtzman Company, Inc., being 
first duly sworn, depose and say that I operate an inde- 
pendent manufacturers’ representative business in the Dis- 
trict of Columbia; that in that connection I purchase vari- 
ous products from manufacturers for resale to retail mer- 
chandisers and jobbers in this area; that among other 
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manufacturers I purchase products from A. P. deSanno & 
Son, Inc.; that these purchases are made by me from A. P. 
deSanno & Son, Ine., in Pennsylvania, primarily through 
the placement of mail or phone orders; that although I 
buy and sell the products of A. P. deSanno & Son, Inc., T 
am not, and have not been, at any time since June 20, 1961, 
an agent, servant or employee of that company; that I am 
a distributor, and in that sense I operate an agency for the 
distribution of various manufacturers’ products, however, 
I do not work as an employee of A. P. deSanno & Son, Inc., 
nor am I subject to the control of A. P. deSanno & Son, 
Ine.; that I have never been authorized to accept service 
of process on behalf of A. P. deSanno & Son, Inc., in the 
District of Columbia, or elsewhere; that my sales of the 
products of A. P. deSanno & Son, Inc., are made on my 
own terms and for my own account and A. P. deSanno & 
Son, Inc., has no control over, nor any share in, the pro- 
eeeds of such transactions; that in making such sales I do 
not act in any capacity for the A. P. deSanno & Son, Inc.; 
that as far as I am advised, A. P. deSanno & Son, Inc., has 
no employees regularly stationed in the District of Colum- 
bia, has no facilities here, and does not transact business 
here; and that I did not in fact accept service of process 
in Civil Action No. 3884-61 or in Civil Action No. 3885-61, 
although the summons for A. P. deSanno & Son, Inc., was 
delivered to me, I accepted it only because it was addressed 
to me and not because I had been authorized by A. P. de- 
Sanno & Son, Inc., to accept it on its behalf. 


W. F. Hottrzman 
W. F. Holtzman 


Sworn and subscribed to before me this 3lst day of 
January 1962. 


(SEAL) NEuLiE R. Barr 
Notary Public 


My commission expires: 9-14-65. 
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Affidavit 
District or CoLUMBIA, SS: 


I, J. Bryce Weaver, being first duly sworn, depose and 
say that I am President of W. T. Weaver & Sons, Inc. and 
am duly authorized to make this affidavit in its behalf. 
W. T. Weaver & Sons, Inc. is engaged in the retail sale 
of hardware, and among the items it sells are products 
manufactured by defendant, A. P. DeSanno & Son, Inc. 
W. T. Weaver & Sons, Inc. has been furnished a catalogue 
of products and prices, which catalogue is published and 
distributed by A. P. DeSanno & Son, Inc. The grinding 
wheels and other products sold by W. T. Weaver & Sons, 
Inc. bear the name of A. P. DeSanno & Son, Inc., or Radiae, 
a trade name of A. P. DeSanno & Son, Ine. Mr. W. F. 
Holtzman represents himself to be the agent of A. P. 
DeSanno & Son, Ine. in respect to the sale to W. T. Weaver 
of DeSanno products, the repair of same, and the delivery 
of same to Weaver from a warehouse located in the Dis- 
trict of Columbia. Further, representatives of A. P. De- 
Sanno & Son, Ine. correspond directly with W. T. Weaver 
& Sons, Inc. for the purpose of making arrangements to 
sell DeSanno products to Weaver, and representatives of 
DeSanno visit Washington personally to discuss with 
Weaver the method and terms of sale of DeSanno products. 


/s/ 
J. Bryce WEAVER 


Subscribed and sworn to before me this 30 day of Jan- 
uary, 1962. 


/s/ Racwet HEFFREN 
Notary Public, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C.A. No. 3885-61 
Mary Grace Browy, et als., Plaintiffs, 
v. 
A. P. DeSaxno & Son, Inc., et al., Defendants. 


Supplemental Memorandum of Points and Authorities in Op- 
position to Motion of Defendant A. P. DeSanno & Son, Inc., 
to Quash Service of Process 


I 


The issue raised by the Motion of Defendant A. P. De- 
Sanno & Son, Inc., to Quash Service of Process is the 
extent of this Court’s jurisdiction over a foreign corpora- 
tion whose negligence in the manufacture of a product sold 
in the District of Columbia resulted in the commission of 
a tort in this District. 


The question calls for a consideration of the body of law 
relating to judicial jurisdiction over foreign corporations, 
and an analysis of the trend of cases in this area sheds 
much light on the present motion. Historically, corpora- 
tions could be subjected to suit only in the state of their 
creation. Later, the test of judicial jurisdiction became 
one of ‘‘doing business,’’ and this remains an important 
criterion to this day. However, beginning with the cele- 
brated case of International Shoe Company v. State of 
Washington, 326 U.S. 310, 66 S. Ct. 154, other and more 
practical considerations were permitted to influence, even 
decisively, the question of whether a corporation may be 
made subject to suit. Mr. Justice Black thus explained the 
underlying policy : 


‘‘A large part of the business in each and every 
state is done today by corporations created under the 
laws of other states. To adjust the practical admin- 
istration of the law to this situation the Court in recent 


years has refused to be bound by old rigid concepts 
about ‘doing business.’ Whether cases are to be tried 
in one locality or another is now to be tested by basic 
principles of fairness... .”? Plizzi v. Cowles Maga- 
sines, Inc., 345 U.S. 663, 97 L. Ed. 1331, 73 S. Ct. 900 
(1953). 


The test has now become one of weighing the equities in 
a case, and a foreign corporation will be subjected to suit 
if to do so would not deprive it of proper notice and 
opportunity for a hearing. See Cheatham, Goodrich, Gris- 
wold, & Reese, Cases and Materials on Conflict of Laws, 
Ch. 7, See. 1(B), (4th ed., 1957) ; Smyth v. Twin State Im- 
provement Corporation, 116 Vt. 569, 80 A. 2d 664 (1951) ; 
100 U. of Pa. L-R. 598 (1952) ; 21 U. of Cin. L.R. 71 (1952) ; 
56 Dickinson L.R. 257 (1952); 50 Mich. L.R. 763 (1952) ; 
36 Minn. L.R. 264 (1952) ; 26 N.Y.U. L.R. 713 (1951). 


This trend toward liberalizing the rules on judicial juris- 
diction has been followed in all phases of law. Non-resident 
motorist statutes have been universally adopted in this 
country. Some state courts have even gone so far as to 
subject foreign corporations to judicial jurisdiction based 
only on isolated or single acts. See Compania DeAstral v. 
Boston Metals Company, 205 Ma. 237, 107 A. 2d 357, 108 
A. 2d 372, 49 A.L.R. 2d 646; Sterling Novelty Corp. v. 
Frank & Hirsch Distributing Co., 299 N.Y. 208, 86 N.E. 2a 
564, 12 A.L.R. 2d 1435; Smyth v. Twin State Improvement 
Corp., 116 Vt. 569, 80 A. 2d 664, 25 A.L.R. 2d 1193; Car- 
mack v. Panama Coca Cola Bottling Co., 190 F. 24 382, 30 
A.L.R. 2d 281. 


In the District of Columbia, this trend was given early 
recognition, and the new rule broadly and liberally applied. 
See Weymouth v. The Washington, Georgetown & Alexan- 
dria Rd. Co., 1 MacArthur (D.C. Supreme Court) 19 
(1875). The leading case in this jurisdiction is Frene v. 
Louisville Cement Company, 77 App. D.C. 129, 134 F, 2d 
511, 146 A.L.R. 926 (1943), where in an opinion by Mr. 
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Justice Rutledge, later a member of the United States 
Supreme Court, our Court of Appeals upheld the service of 
process upon an employee who did not even have the right 
to approve orders or enter into contracts on behalf of the 
foreign corporation. See also Atlantic Coast Line R. Co. 
v. Goldberg, (Mun. App. D.C.), 39 A. 2d 563 (1944). 


In a still more recent case—which bears a striking fac- 
tual resemblance to the case at bar—the Municipal Court 
of Appeals held that service of process on an independent 
contractor was sufficient to bring the foreign corporation, 
for whom the contractor served as agent in a single trans- 
action, under the court’s jurisdiction. Weinstein v. Ajax 
Distributing Company, (Mun. App. D.C.), 116 A. 2d 580 
(1955). 


0 


The defendant, A. P. DeSanno & Son, Inec., has sub- 
mitted as the sole basis for its Motion to Quash, two affi- 


davits, one from the president of the company, the other 
from the agent on whom service of process herein was 
effected. The affidavits are quite similar, both alleging 
that defendant DeSanno has no office in the District Colum- 
bia and does no business here, and that Mr. Holtzmann is 
not an authorized agent of said defendant for purposes of 
accepting service of process. 


The allegations put forth by the defendant in the Wein- 
stein case, supra, were identical with those of DeSanno 
herein: 


“Defendant offered no evidence except the affidavits 
it had filed in support of the motion. The principal 
affidavit was that of defendant’s president.... The 
gist of the affidavit was that defendant was not doing 
business in the City of Washington; that it has never 
maintained a place of business here; that no one in 
the District of Columbia was authorized to accept 
service of process; that Greene was not an employee 
of the corporation, but an independent salesman; and 
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that Chapman is not an officer, agent, or employee but 
an independent contractor.’’ (Page 581.) 


The court’s retort—applicable to this case with equal 
force—was unequivocal and decisive: 


‘We cannot agree with appellee that because a man 
like Chapman was paid on a fee basis rather than by 
salary, or because he also represented other clients, 
that he is not to be considered an agent of Ajax.... 

‘““We recently invoked the same principle in con- 
struing a similar statute applying to non-resident in- 
surance companies. We rejected the ‘oppressive 
alternative’ of requiring residents of the District to 
travel into other jurisdictions to sue on claims against 
companies which were present there in a statutory or 
jurisdictional sense.’’ (Page 582.) 


Til 


The plaintiffs respectfully submit that Mr. Holtzmann 
did considerably more than act as an aloof and independent 
agent for the defendant, A. P. DeSanno & Son, Inc. The 
affidavit of E. L. Halverson, attached hereto and made a 
part hereof, attests to the activities of Mr. Holtzmann in 
this case alone, which went far beyond those of a disinter- 
ested, independent contractor. 


Furthermore, defendant’s own affidavits, as well as the 
affidavit of Mr. J. Bryce Weaver, attached to the Memo- 
randum of Opposition of W. T. Weaver & Company herein, 
clearly admit that a continuous and steady course of busi- 
ness has been conducted in the District of Columbia by 
the defendant, A. P. DeSanno. This even exceeds the re- 
quirements of the Frene and Weinstein cases, supra, where 
single acts were held to constitute sufficient bases for the 
exercise of the court’s jurisdiction. 


“In the course of the opinion (in Frene v. Louisville 
Cement Company) it was said that while it was ‘gen- 
erally’ true that there should be more than merely 
casual or occasional acts not constituting a regular or 
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continuous course of business, still some casual or even 
single acts done within the borders of the sovereignty 
may confer power to acquire jurisdiction of the per- 
son, provided there is also reasonable provision for 
giving notice of the suit in accordance with minimal 
due process requirements. (Citing International Shoe 
case.)’? Weinstein v. Ajax Distributing Co., 116 A. 
2d 580, 581. 


A fortiori, the facts of the instant case amply meet the 
requirements for the exercise of judicial jurisdiction by 
the District of Columbia over the defendant, A. P. DeSanno 
& Son, Inc. 


ConcLusion 


Were the Court to grant defendant’s Motion to Quash, 
the course remaining open to the injured plaintiff will be, 
indeed, the ‘‘oppressive alternative’’ of which Chief Judge 
Cayton spoke in the Weinstein case, supra at p. 582—that 
of travelling into a distant jurisdiction to sue on a claim 
which arose in the District of Columbia and where all the 
witnesses are located. It is most respectfully urged upon 
the Court to deny the present Motion and to permit this 
claim to proceed to trial on the merits. 


Respectfully submitted, 


Cyrus A, ANSARY 
1625 Eye Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiffs 


Certificate of Service 


This will testify that a copy of the foregoing Supple- 
mental Memorandum of Points & Authorities, together 
with Affidavit of E. L. Halverson, was mailed, postage 
prepaid, this 7th day of February, 1962, to Hogan & Hart- 
son, Colorado Bldg., Washington 5, D. C. (attorneys for 
defendant A. P. DeSanno & Son), and to John J. Beatty 
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III, Esquire, Southern Building, Washington, D. C. (attor- 
ney for defendant W. T. Weaver & Sons). 


Crrus A. ANSARY 
Attorney for Plaintiffs 


Affidavit 
District oF COLUMBIA: ss. 


I, W. F. Holtzman, by way of supplementing my affidavit 
of January 31, 1962, being first duly sworn, depose and say 
that I am the President of W. F. Holtzman Company, Inc.; 
that the contfacts I have with A. P. deSanno & Son, Inc. 
are by virtue of my position as President of W. F. Holtz- 
man Company, Inc.; that I have no individual contacts 
with that company; that W. F. Holtzman Company, Ince. is 
a Maryland corporation, with offices in the District of 
Columbia; that none of the officers or directors of the 

ie F. Holtzman Company, Ine. are in common or connected 
with A. P. deSanno & Son, Ine.; that W. F. Holtzman 
Company, Ine. has offices and warehouse facilities at 3424 
18th Street, N. E.; that it has its own stationery; that no 
fees, salaries or commissions are paid to me or to the W. F. 
Holtzman Company, Inec., by A. P. deSanno & Son, Ine. 
and W. F. Holtzman Company, Inc.’s income is derived 
from independent resale of products which are purchased 
by contract; that I do not represent myself to be an em- 
ployee of A. P. deSanno & Son, Inc.; that upon complaint 
I will pick up products which I have sold as a service to 
my customers and will relay the claim of defect to the 
manufacturer; that deliveries to my customers are made 
from the W. F. Holtzman Company, Inc. warehouse which 
is not owned or controlled by A. P. deSanno & Son, Inc.; 
that I did not receive any ‘‘instructions’’ but that I did 
receive a request from A. P. deSanno & Son, Inc. to inquire 
into an accident at Yates View Development; that as an 
accommodation to a supplier account of mine, I did make 
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inquiries and deliver certain forms, but I had no obligation 
to do so and this was not a part of my duty; and that I 
have never represented A. P. deSanno & Son, Inc. in the 
matter of investigating or adjusting any personal injury 
claim. 


W. F. Hotrzman 


Sworn and subscribed to before me this 13th day of 
February, 1962. 
Notary Public 


My commission expires: 


Affidavit 
District oF CoLUMBIA, ss: 


I, Ellsworth L. Halverson, being an adult citizen of the 
United States, having been first duly sworn on oath, depose 
and say that I am the president of Colonial Homes, Inc.; 
that I am familiar with its affairs; that Maurice C. Brown, 
Jr. and Maleome Lee Wooster were employed by Colonial 
Homes, Inc., on June 20, 1961, when they were injured as 
a result of the shattering of a certain grinding wheel manu- 
faetured by A. P. DeSanno & Son, Inc.; that subsequent 
to said date I received two telephone calls from one William 
F. Holtzmann, who introduced himself in the first call as 
the manufacturer’s agent for A. P. DeSanno & Son, and in 
the second call as representing said company, who stated 
that he had received instructions from his company to dis- 
cuss the shattering of said grinding wheel with me, and 
asked me questions with respect to the date of purchase of 

said wheel, the purpose for which it was used, the kind of 
machine on which the wheel was placed, and the persons 
injured, and who requested that I fill out certain forms of 
the A. P. DeSanno company which he would leave in my 
office. Mr. Holtzmann visited the office in my absence, and 
left the forms. Subsequently, Mr. Holtzmann again tele- 
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phoned me, stating that Mr. Davis, the vice president of 
‘A. P. DeSanno, had asked him to find out why said forms 
had not been filled out and sent in to said company, and I 
referred him to Mr. Cyrus Ansary. 


Extsworrs L. HaLverson 


Ellsworth L. Halverson states on oath that he has read 
the contents of the foregoing Affidavit by him subscribed, 
that the matter therein stated upon his personal knowledge 
is true, and that the matter stated on knowledge and 
belief, he believes to be true. 


Subscribed and sworn to before me this day of Feb., 
1962. 


(SEAL) Notary Public, D. C. 


Civil Action No. 3884-61 
Order 


This cause came on to be heard at this term upon motion 
of defendant, A. P. deSanno & Son, Ine., to quash service 
of process and upon consideration thereof, it is by the 
Court this 2 day of March 1962, 


Orpere, that the said motion be and the same is hereby 
denied. 


In so ordering the Court certifies, in accordance with 28 
U.S.C., Section 1292 (b), that this order involves a con- 
trolling question of law as to which there is substantial 
ground for difference of opinion and that an immediate 
appeal from the order may materially advance the ultimate 
termination of this litigation, and it is further 


OrvereD, that the proceedings in this case be and the 
same hereby are stayed pending the ultimate determination 
of the issue raised by the motion of defendant, A. P. de- 
Sanno & Son, Inc., to quash service of process, provided 
that the United States Court of Appeals for the District 
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of Columbia Circuit permits an appeal in this matter in 
accordance with 28 U.S.C., Section 1292 (b). 


/s/ Joun J. Sretca 
Judge 


Civil Action No. 3885-61 
Order 


This cause came on to be heard at this term upon motion 
of defendant, A. P. deSanno & Son, Inc., to quash service 
of process and upon consideration thereof, it is by the 
Court this 2 day of March 1962, 


Orperep, that the said motion be and the same is hereby 
denied. 


In so ordering the Court certifies, in accordance with 28 
U.S.C., Section 1292 (b), that this order involves a con- 
trolling question of law as to which there is substantial 
ground for difference of opinion and that an immediate 
appeal from the order may materially advance the ultimate 
termination of this litigation, and it is further 


Orperep, that the proceedings in this case be and the 
same hereby are stayed pending the ultimate determination 
of the issue raised by the motion of defendant, A. P. de- 
Sanno & Son, Inc., to quash service of process, provided 
that the United States Court of Appeals for the District 
of Columbia Circuit permits an appeal in this matter in 
accordance with 28 U.S.C., Section 1292 (b). 


/s/ Joun J. Smrtca 
Judge 


‘Civil Action No. 3884-61 
Notice of Appeal 


Notice is hereby given this 11th day of April 1962 that 
A. P. deSanno & Son, Inc., defendant above named, hereby 
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appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the order entered in this 
action on March 2, 1962 pursuant to the provisions of Title 
28 U.S.C.A., § 1292 and pursuant to the order of the United 
States Court of Appeals for the District of Columbia Cir- 
cuit dated April 5, 1962 which permits this appeal. 


Hocan & Hartson 


By 
Joun P, ARNEsS 
Attorneys for Defendant 
A. P. deSanno & Son, Inc. 
800 Colorado Building 
Washington, D. C. 


Civil Action No, 3885-61 
Notice of Appeal 

Notice is hereby given this 11th day of April, 1962, that 
A. P. deSanno & Son, Inc., defendant above named, hereby 
appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the order entered in 
this action on March 2, 1962 pursuant to the provisions 
of Title 28, U.S.C.A., $1292 and pursuant to the order of 
the United States Court of Appeals for the District of 
Columbia Cireuit dated April 5, 1962 which permits this 
appeal. 


Hocan & Hartson 


By 
Joun P. ARNESS 
Attorneys for Defendant 
A. P, deSanno & Son, Inc. 
800 Colorado Building 
Washington, D. C. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
District Court Civil Actions 
No. 3884-61 
No. 3885-61 
September Term, 1961 
No. 16,918 
A. P. DeSaxno & Son, Inc., Applicant, 
v. 
Mary Grace Brown, et al., Respondents. 
No. 16,919 
A. P. DESaxno & Son, Inc., Applicant, 
v. 
Doxwa Exarne Wooster, et al., Respondents. 


Before: Witsur K. Mier, Chief Judge, Bazeton and 
Burcer, Circuit Judges, in Chambers. 


Order 


Upon consideration of the applications for leave to ap- 
peal from interlocutory orders of the District Court, and 
it appearing that no objections have been filed, it is 


OrverepD by the court that the applications for leave to 
appeal from interlocutory orders of the District Court be, 
and they are hereby, granted and that the appeals be, and 
they are hereby, consolidated. 


Per Curiam. 
Dated Apr. 5, 1962 
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QUESTION PRESENTED 


Can a trial court, consistently with the due process re- 
quirements of the federal Constitution, exercise jurisdiction 
over a foreign corporation which conducts its business and 
' makes sales in the District of Columbia through an inter- 
mediary? 
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For tHe Districr or CotumBia Circuit 


No. 16,918 
A. P. peSaxxo & Son, Ivc., Appellant, 
v. 


Mary Grace Browy, Maurice C. Brows, Jr., and 
CotoxiaL Homes, Ixc., Appellees. 


No. 16,919 
A. P. peSaxxo & Son, Ixc., Appellant, 


Vv. 


Doxxa Evarxe Wooster, Matcome Lee Wooster, Jr., and 
Coton1aL Homes, Ixc., Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT 


Section 13-103 of the District of Columbia Code (1961 
Edition) provides in part: 


‘‘When a foreign corporation shall transact business 
in the District without having any place of business or 
resident agent therein, service upon any ... agent... 
of such corporation in the District shall be effectual 
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as to suits ... growing out of any tort committed in 
the said District.’’ 


To satisfy the requirements of the statute as to service 
of process, the first question presented is, therefore, 
whether the foreign corporation, A. P. DeSanno & Son, 
Inc., did in fact ‘‘transact business’’ in the District of 
Columbia. 


The next issue is whether service upon William F. Holtz- 
man was “‘service upon any ... agent ... of such cor- 
poration’’ and effective to subject A. P. DeSanno to juris- 
diction. 


The last question, which will be discussed first due to 
the uncontroverted nature thereof, is whether the present 
suit grew out of ‘‘any tort committed in the said District.”’ 


The appellees respectfully submit that the several affida- 
vits of the parties (J.A. 10, 16, 18, 24 & 25) clearly show 
that the answers to these questions are all in the affirma- 
tive, and that the defendant-appellant should not be per- 
mitted to escape liability in this case by a highly unjustified 
demand that the plaintiffs file their suit in a foreign juris- 
diction where the proof of their claim will be most burden- 
some. 


ARGUMENT 


1. It Is Uncontroverted, and Incontrovertible, That the Cause 
of Action Herein Arose in the District of Columbia, and 
This Requirement of the Statute Is Clearly Met 


The plaintiff-appellee, Maurice C. Brown, purchased a 
grinding wheel manufactured by appellant A. P. DeSanno 
& Son, Inc., on June 20, 1961, in the District of Columbia. 


He attempted to use the wheel immediately following pur- 
chase at a restaurant located at 518 Tenth Street, N. W., 
in the District of Columbia, and the said wheel shattered, 
causing the alleged injuries to himself and to the plaintiff- 
appellee Maleome Lee Wooster. It is clear, therefore, that 
the tort arising from the alleged negligent manufacture of 
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the grinding wheel occurred in this jurisdiction, and that to 
this extent Sec. 13-103 of the Code is unquestionably satis- 
fied. 


2. Appellant’s Conduct of Considerable Sales Activity in the 
District of Columbia Through an Intermediary. and Its 
Direct Contacts With Customers, Amount at Law to 
“Transacting Business” for the Purpose of Subjecting the 
Foreign Corporation to the Jurisdiction of This Court in 
a Suit Arising Out of a Tort Committed in the District of 
Columbia 


Appellant A. P. DeSanno & Son, Inc., is a manufacturer 
of grinding wheels and other equipment. It sells its prod- 
ucts throughout the United States, and it is conceded by 
the appellant that this includes the District of Columbia. 
Were DeSanno selling its products direct to its retail out- 
lets in this jurisdiction, or through a salaried sales staff, 
there could be no question that it does ‘‘transact business’’ 
in the District of Columbia. International Shoe Co. v. 
Washington, 326 U.S. 310 (1945). The sole question, 
therefore, is whether the interposition of an intermediary— 
William F. Holtzman—can defeat the exercise of juris- 
diction by this Court over a cause of action arising from 
the commission of a tort in the District of Columbia. 


The answer, clearly, is that no such artificial barriers 
should be permitted to keep a tortfeasor from having to 
account for its actions in the jurisdiction in which its ac- 
tion gave rise to a lawful grievance. In the leading case 
on this subject in the District of Columbia, the Court 
stated: 


‘‘No businessman would regard ‘selling,’ ‘the taking 
or orders,’ and ‘solicitation’ as not ‘doing business.’ 
The merchant or manufacturer considers these things 
the heart of business. It is perfectly possible, under 
the ‘mere solicitation’ rule, for a foreign corporation 
to confine its entire market to a single jurisdiction, yet 
by carefully limiting its activities there to the soliciting 
phase, to force each of its customers having cause 
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for legal redress to seek it in the foreign forum of 
incorporation.’? Frene v. Louisville Cement Co., 77 
App. D.C. 129, 184 F. 2d 511, 516, 146 ALR 926 (1943). 


Furthermore, the record shows that appellant’s dealings 
in this jurisdiction do not stop with its sales to William 
F. Holtzman. The affidavit of J. Bryee Weaver (JA 18) 
and appellant’s letter to J. Bryce Weaver (JA 14) 
thoroughly contradicts appellant’s assertion that it made 
sales only to an independent contractor and had no fur- 
ther involvement in these transactions. It is apparent 
that appellant, in addition to making so-called final sales to 
Holtzman, corresponded directly with Holtzman’s ‘‘cus- 
tomers’? and gave them ‘‘ideas’’, and that its officers actu- 
ally visited these prospective customers personally. It 
is also significant that in this affidavit, the vice president 
of appellant referred to its retail distributors as “‘our 
presently established distributors’? (emphasis supplied). 
If, as appellant maintains, nothing occurs but a sale from 
appellant to Holtzman, why would retail distributors such 
as Weaver be referred to by appellant as ‘‘our’’ distrib- 
utors? 


Such direct dealings on the part of DeSanno with the 
retail outlets in the District of Columbia, together with 
its sales through Holtzman, leave no room for doubt that 
A. P. DeSanno & Son, Ine., maintained ample contacts 
with this jurisdiction to satisfy the ‘‘transacting business”’ 
requirements of the said statute. See Frene v. Louisville 
Cement Co., supra; Weinstein v. Ajax Distributing Com- 
pany, 116 A. 2d 580 (Mun. App. D.C., 1955) ; Weymouth v. 
The Washington, Georgetown & Alexandria Railroad Co., 
1 MacArthur (D. C. Supreme Court) 19 (1875); Anderson 
v. Penncraft Tool Co., 200 F. Supp. 145. (1961) 
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3. The Activities of William F. Holtzman Far Exceeded Those 
of an Independent Contractor, and He Is Clearly an 
“Bgent” Upon Whom Service of Process Could Be Effected 
in Accordance With the Statute 


The conduct of Mr. Holtzman, and the attitude of ap- 
pellant toward him and his activity, clearly show that he 
was either a duly authorized agent of appellant or that an 
agency by estoppel has been created. Appellant in its Brief 
(p. 16) states that an agency relationship may not be shown 
by the declaration of the purported agent (citing 2 Am. 
Jur. Agency 1445 p. 352). Appellant misunderstands our 
position. It is stated a few sentences further in paragraph 
445 of 2 Am. Jur. 


“It frequently happens in cases where there is an 
issue of the fact of agency that it is necessary to de- 
termine whether the third party to the transaction in 
question dealt with the alleged agent as an agent or as 
an individual principal. Generally such necessity 
arises on issues of agency by estoppel... .”” 


The fact that appellant held Mr. Holtzmann out as its 
agent, and that Holtzman acted as such and represented 
himself to have such authority, are clearly shown by the 
record. The affidavit of E. L. Halverson (J.A. 25) evidences 
activity on the part of Holtzman far beyond that of an in- 
dependent contractor, and shows that Holtzman repre- 
sented himself as representing appellant in matters involv- 
ing this lawsuit. Holtzman actually visited Halverson’s 
office and left certain forms which presumably had been sent 
him by appellant. The affidavit of Holtzman himself ad- 
mits that he not only sold appellant’s products, but handled 
their warranty problems and damage claims as well. 
(J.A. 24) 


The affidavits of Mr. Holtzman (J.A. 16 & 24) and Mr. 
Jervis of appellant corporation (J.A. 10) are totally im- 
material here. Appellees are not in a position to know 
of the truth or falsity of the allegations of these affidavits 


6 


concerning delegation of authority from appellant to Holtz- 
man. But assuming there was no such creation of express 
agency, the uncontroverted facts show clearly that Holtz- 
man acted as an agent, that appellant by its actions held 
him out as its agent, and that therefore an agency by 
estoppel has resulted. And this result is in no way altered 
by appellant’s allegation that Mr. Holtzman was incor- 
porated, as the fiction of a corporate personality cannot 
change the realities of the relationship between DeSanno 
and Holtzman. 


In connection with appellant’s argument on this ques- 
tion, it may be well to point out that the cases cited by 
appellant in support of its position are wholly inapplicable 
to the present suit. It has long been the rule—and ap- 
pellant’s cases merely restate it—that to do business with 
the federal government and to appoint an agent for that 
purpose only. With no authority to execute contracts or 
make other final commitments with private individuals 
does not amount to ‘‘doing business’? for purposes of 
judicial jurisdiction. Mueller Brass Co. v. Alexander 
Milburn Co., 80 U.S. App. D.C. 274, 152 F. 2d 142 
(1945) ; Traher v. DeHavilland Aircraft of Canada, Lid., 
294 F. 2d 229 (D.C. Cir., 1961) ; Cancelmo v. Seaboard Air 
Line Railway, 56 App. D.C. 225, 12 F. 2d 166 (1926). Inas- 
much as appellant has made no claim that Mr. Holtzman 
was an agent solely for the purpose of dealing with the 
United States Government, these cases can in no way be 
considered authority for the present controversy. 


Mr. Holtzman’s agency having been demonstrated, there 
can then be no question about the fact that appellant 
maintains a regular and continuous business activity in 
the District of Columbia, it having been conceded by appel- 
lant that there is a regular and substantial movement of its 
products into retail channels in this jurisdiction by means 
of Mr. Holtzman. 
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4. This Court is in No Way Precluded From Exercising Juris- 
diction in the Case at Bar on Due Process Grounds, as 
the Requirements of “Fair Notice” and “Opportunity for 
a Hearing” Are Amply Provided the Appellant, and as It 
Will be an Oppressive Burden to Require Appellees to 
Bring Their Suit in a Foreign Jurisdiction 


Both the agency and the ‘‘transacting business’’ require- 
ments of Sec. 13-103 of the District of Columbia Code hav- 
ing been satisfied, as already indicated, the conclusion is 
inescapable that the service of process upon Mr. Holtzman 
was effective to bring appellant A. P. DeSanno & Son, Inc., 
under the jurisdiction of this court. The sole question 
remaining is whether the statute itself is unconstitutional 
in that, as the appellant claims, it violates the due process 
requirements of the United States Constitution. 


With the contacts heretofore described existing between 
appellant and the District of Columbia, the constitution- 
ality of such an exercise of jurisdiction cannot be doubted. 
The International Shoe case, supra, injected into this body 
of the law certain practical considerations which were later 
succinctly formulated by Mr. Justice Black as follows: 


‘‘A large part of the business in each and every 
state is done today by corporations created under the 
laws of other states. To adjust the practical adminis- 
tration of the law to this situation the Court in recent 
years has refused to be bound by old rigid concepts 
about ‘doing business’. Whether cases are to be tried 
in one locality or another is now to be tested by basic 
principles of fairness ....’’ Polizzi v. Cowles Maga- 
zine, Inc., 345 U.S. 663, 97 L. Ed. 1331, 73 S. Ct. 900 
(1953). 


The test has now become one of weighing the equities in 
a ease, and a foreign corporation will be subjected to suit 
if to do so would not deprive it of proper notice and oppor- 
tunity for a hearing. See Cheatham, Goodrich, Griswold & 
Reese, Cases and Materials on Conflict of Laws, Ch. 7, Sec. 
1(B), (4th ed.,1957); Smyth v. Twin State Improvement 
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Corporation, 116 Vt. 569, 80 A. 2d 664, 25 A.L.R. 2d 1193 
(1951) ; 100 U. of Pa. L.R. 598 (1952) ; 21 U. of Cin. L.R. 71 
(1952) ; 56 Dickinson L.R. 257 (1952); 50 Mich. L.R. 763 
(1952); 36 Minn. L.R. 264 (1952); 26 N.Y.U. LR. 713 
(1951). 


This trend toward liberalizing the rules on judicial juris- 
diction has been followed in all phases of law. Non-resi- 
dent motorist statutes have been universally adopted in this 
country. Some state courts have even gone so far as to 
subject foreign corporations to judicial jurisdiction based 
only on isolated or single acts. See Compania DeAstral v. 
Boston Metals Company, 205 Md. 237, 107 A. 2d 357. 108 
A, 2d 372, 49 A.L.R. 2d 646 (1954) ; Sterling Novelty Corp. 
vy. Frank & Hirsch Distributing Co., 299 N.Y. 208, 86 N.E. 
2d 564, 12 A.L.R. 2d 1435 (1949) ; Smyth v. Twin State Im- 
provement Corp., Supra; Carmack v. Panama Coca Cola 
Bottling Co., 190 F. 2d 382, 30 A.L.R. 2d 281 (1951). 


As all these cases show, the constitutionality of such 


statutes is no longer open to doubt. Hence, the service of 
process having been made in accordance with the appli- 
cable District of Columbia law, it was effective to bring 
appellant A. P. DeSanno & Son, Inc., within the jurisdic- 
tion of this Court. 


CONCLUSION 


Appellant has wholly failed to demonstrate that the ex- 
ercise of judicial jurisdiction upon it by the District of 
Columbia deprives it of fair notice, and an opportunity 
for a hearing and defending itself, to such an extent that 
the criteria formulated by the International Shoe case, 
supra, and by the Fifth Amendment of the U. S. Constitu- 
tion will have been violated. On the contrary, it is the 
position of the appellees that they have amply shown that 
the appellant conducts extensive business in the District 
of Columbia and that William F. Holtzman is its agent 
for the purpose of accepting service of process upon ap- 
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pellant in accordance with the applicable District of Colum- 
bia statute. 


Respectfully submitted, 


Cyrus A. ANSARY 
Attorney for Appellees 
Maurice C. Brown et ux., 
Malcome Lee Wooster, et ua., and 
Colonial Homes, Inc. 
1625 Eye Street, N. W. 
Washington 6, D. C. 


Jouy J. Beatry II 
Attorney for Appellee 
W.T. Weaver & Sons, Inc. 

626 Southern Building 
Washington 5, D. C. 


